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I. IDENTITY AND INTERESTS OF AMICUS
The Neighborhood Alliance of Spokane County (NASC) is an alliance of concerned communities and individuals in the greater Spokane area. Its mission is set out further in its Motion for Leave to File Amicus Brief. The current NASC membership includes approximately twelve City of Spokane neighborhoods and over fifteen hundred individuals. 

NASC is particularly concerned with recall procedures as they appear to be the only means within Spokane’s strong-mayor system by which the citizens of Spokane can hold the mayor accountable for his conduct as the leader of the community. NASC does not take a position on whether the mayor should actually be recalled, but seeks to ensure that the voters of Spokane are afforded an opportunity to decide whether their Mayor has committed sufficient illegal acts to justify a recall.  
II. ISSUES TO BE ADDRESSED BY AMICUS
Amicus will address the following issues for the benefit of the Court:
A) Is the correction and certification of the ballot synopsis reviewable on appeal?
B) Is the petition factually sufficient and what information should be considered in making that determination?

C) Is the petition legally sufficient and, if so, what is the alleged act of misfeasance?
III. STATEMENT OF THE CASE

Amicus agrees with the facts as set out by the appellant with the following exception: during the sufficiency hearing Judge Matheson’s inquiry revealed that Ms. Sullivan did have knowledge of the facts based upon newspaper articles from the Spokesman-Review, an interview with Ryan Oelrich, Yahoo mail record, and transcripts of internet dialogues with Mayor West. (Appellant’s Brief, 5-6; RP 36:3-13; 29:7-30; 31-35).
IV. ARGUMENT


This Court’s only responsibility is to “simply ascertain whether a recall petition meets the threshold standards necessary to proceed to the signature gathering phase of the recall process.” In re Recall of Pearsall-Stipek, 141 Wn.2d 756, 764, 10 P.3d 1034, 1039-40 (2000). Issues regarding the adequacy of the ballot synopsis are not appealable. RCW 29A.56.140; In re Zufelt, 112 Wn.2d 906, 914, 774 P.2d 1223, 1228 (1989). Thus, the role of this Court is not to determine whether the charges are true, but whether they are legally and factually sufficient. In re Ackerson, 143 Wn.2d 366, 372, 20 P.3d 930, 933 (2001). The petition submitted by Shannon Sullivan, supported by attachments and court-admitted exhibits, is factually and legally sufficient, and should be approved for signature gathering. 
A. Superior Court’s Determination of the Adequacy of the Ballot Synopsis and its Corrections are Final Decisions
The recall statutes vest sole jurisdiction in the Superior Court to amend the ballot synopsis.  RCW 29A.56.140.   “The Superior Court shall correct any ballot synopsis it deems inadequate.” Id. There are no provisions designating the scope of the authority of the Court in making such corrections, but an assertion that the ballot synopsis is no longer an accurate reflection of the original petition is not grounds for rejecting the original petition as long as “the plain gist of the charge” remains similar. See In re Recall of Lee, 122 Wn.2d 613, 618, 859 P.2d 1244, 1248 (1993).   In Lee, the Supreme Court rejected a mayor’s argument on appeal that a charge was insufficient because the ballot synopsis did not accurately reflect the original petition. Id. The petition had originally failed to include a specific factual allegation that the Court included in the ballot synopsis. Id. Nevertheless, the Court rejected the mayor’s argument since “the plain gist of the charge” was the same and the charge was not inadequate. Id. 
In this case, the petition alleged that the mayor had admitted to multiple specific dates of computer misconduct that eventually resulted in the mayor’s solicitation of a teenage man to be an intern for “his own personal uses.” (CP 6).  The Superior Court narrowed the dates, more fully described the nature of the email solicitation, and clarified that the illegality was the improper exercise of an official duty. (CP 89)  This is exactly the type of amendment contemplated by RCW 29A.56.140 so that the voters will have maximum clarity when voting on the recall charges. Consequently, the decision of the Superior Court regarding the adequacy of the ballot synopsis and the corrections made to the synopsis are not reviewable by this Court. See Zufelt, 112 Wn.2d at 914, 774 P.2d at 1228. “Any decision regarding the ballot synopsis by the Superior Court is final.” RCW 29A.56.140. The finality of the ballot synopsis is “an administrative necessity to avoid burdensome appeals challenging the content of the synopsis.” Id. 
In the present case the appellant argues that the actions of the Superior Court conflict with fundamental due process considerations. However, there is no question of a lack of due process since a recall proceeding “is not the trial of a question of life, liberty, or property; hence there is not involved any question of due process of law guaranteed by the state or federal Constitution, cognizable by the courts.” Cudihee v. Phelps, 76 Wn. 314, 331, 136 P. 367, 373-74 (1913). There is no property right created between the public and the officer. Id. at 330, 136 P. at 373. “[A]s against the people, a public officer, their servant, has no rights whatever, so far as his possession of the office is concerned, which may be ignored by the people speaking in a lawful manner.” Id. If the appellant wishes to contest the contents of the ballot synopsis he is afforded an opportunity to do so later, at the conclusion of the verification and canvass of the petition, by submitting a response to the charge contained in the ballot synopsis to be included on the ballot used in the recall election. RCW 29A.56.210. Mayor West’s attempt to appeal the amendment of the Synopsis is precluded by Washington law and must be rejected in favor of allowing him to draft his own response to the charge under RCW 29A.56.210.    

B. Ms. Sullivan’s Petition is Factually Sufficient
1) Statutory Requirements for Factual Sufficiency

In order to protect public officials from harassment, recall charges must be both factually and legally sufficient. Ackerson, 143 Wn.2d at 371, 20 P.3d at 933. “Factual sufficiency means the facts must establish a prima facie case of misfeasance, malfeasance, or violation of the oath of office (quantitative prong).” In re Recall of Wasson, 149 Wn.2d 787, 791, 72 P.3d 170,172. “[F]acts must also be stated in concise language and provide a detailed description that includes the date, location, and nature of each allegation (qualitative prong).” Id.; RCW 29A.56.110. When the petition charges an official with violating the law, the facts must also indicate an intent to commit an unlawful act. Lee, 122 Wn.2d at 616, 859 P.2d at 1247. As previously mentioned, “on the whole, the facts must indicate an intention to violate the law and must support recall.” Recall Charges Against Feetham, 149 Wn.2d 806, 865, 72 P.3d 741, 743 (2003). If “neither the recall petition nor the hearing record provides enough information to support such an inference [of intent],” then the petition will be rejected. Ackerson, 143 Wn.2d at 373, 20 P.3d at 934 (emphasis added). Thus, the petitioner, Court, and voters may infer intent from the factual evidence provided, but a sufficient amount of information must be asserted in the petition and its attachments to support such inferences. 

The purpose of these requirements is to “describe the charges with sufficient precision and detail to enable the electorate and the challenged official to make informed decisions in the recall process.”  Zufelt, 112 Wn.2d at 911, 774 P.2d at 1226 (internal quotations omitted). Thus, “a petition should not fail for a mere technical violation … if the electorate has sufficient information to evaluate the charge and the elected official has sufficient notice to respond to the charge.” In re Recall of Kast, 144 Wn.2d 807, 814, 31 P.3d 677, 681 (2001) (holding that the failure to state a specific date did not make a charge factually insufficient); see Skidmore v. Fuller, 59 Wn.2d 818, 823-24, 370 P.2d 975, 978 (1962) (holding that the failure to state the exact date did not make the charges factually insufficient).

2) The Court may Consider a Variety of Sources in Determining the Sufficiency of a Petition.
   In determining whether a charge is sufficient the Court must begin by looking at the face of the petition. Ackerson, 143 Wn.2d at 377, 20 P.3d at 936; see also Wasson, 149 Wn.2d at 791, 72 P.3d at 172; Zufelt, 112 Wn.2d at 914, 774 P.2d at 1228. However, the Court “may go outside the petition to determine whether there is a factual basis for the charge.” In re Recall of Anderson, 131 Wn.2d 92, 95, 929 P.2d 410, 412 (1997). Thus, the Court may look at a variety of sources, including supporting affidavits, the trial court hearing record, and the evidence presented to the trial court to determine if the charge is sufficient. Kast, 144 Wn.2d at 814, 31 P.3d at 681; Ackerson, 143 Wn.2d at 373, 20 P.3d at 934; Feetham, 149 Wn.2d at 872-73, 72 P.3d at 747. The Court may also directly examine the petitioner concerning the extent and basis of his or her knowledge. Zufelt, 112 Wn.2d at 912, 774 P.2d at 1227; Cole v. Webster, 103 Wn.2d 280, 282, 692 P.2d 799, 801 (1984).   Finally, information that may generally be considered hearsay is acceptable for meeting the factual sufficiency requirement. Feetham, 149 Wn.2d at 866, 72 P.3d at 744. 

3) Requirement of Some Knowledge of the Alleged Facts
RCW 29A.56.110 requires that the voter submitting the charge must have knowledge of the alleged facts. Firsthand knowledge by the petitioner is not required, but the petitioner must have some form of knowledge of the facts upon which the charges are based rather than simply a belief that the charges are true. Zufelt, 112 Wn.2d at 912, 774 P.2d at 1227 (emphasis added). This provision was not added to bar the public from recalling an elected official based upon information provided through a media outlet. On the contrary, this provision was added in 1984 “to discourage frivolous, scurrilous and baseless charges against a public officer made solely for the purpose of harassing that officer in the performance of his elective duties.” Cole, 103 Wn.2d at 288, 692 P.2d at 804. The Court has found sufficient knowledge of the facts in a wide variety of cases including: listening to an audiotape, conversing with a police chief, and information from a civil deposition. See Ackerson, 143 Wn.2d at 376-77, 20 P.3d at 936. 
There is no evidence that Ms. Sullivan’s purpose in filing the recall petition is to harass Mayor West or interfere with the performance of his elective duties.  Instead, the record shows that her purpose is to place before the mayor’s constituents the decision of whether the charges of offering city internships for social advantage as published in the media are true, and whether they justify his recall. Skidmore, 59 Wn.2d at 824, 370 P.2d at 979. Ms. Sullivan’s knowledge was based upon a variety of Spokesman-Review newspaper articles and a discussion with Ryan Oelrich, a young man who was initially approached by Mayor West on a gay web-site and later appointed to the City of Spokane’s Human Rights Commission. (RP 31-36; Interview with Ryan Oelrich, Appendix B).  
4) The Recall Petition is Factually Sufficient
The factual sufficiency requirement is met in this case since the original charge, attachments, hearing, and ballot synopsis provided Mayor West with sufficient notice to respond to the charge and provides the electorate with sufficient information to make an intelligent decision regarding the charge. Zufelt, 112 Wn.2d at 911, 774 P.2d at 1226. The original petition listed several dates that Mayor West had allegedly admitted to abuse of his city computer privileges with young men, and then stated that “He solicited internships for young men for his own personal uses.” (CP 6-15). While brief, the factual sufficiency of this charge is not insufficient because Mayor West had sufficient notice of the nature of the charges. See, e.g., Kast, 144 Wn.2d at 814, 31 P.3d at 681. The petition also incorporated other factual documents by reference.  In her petition, Ms. Sullivan wrote: “I have attached several documents stating more allegations.” (CP 6-15). She attached Mayor West’s Oath of Office, a document with excerpts from a newspaper article, and a Spokesman-Review article entitled “West’s Public Policy Conflicts with Private Life.” Id. The document with excerpts included this quote, “[a]ccording to the Internet dialogue with the consultant, West repeated his earlier offer of an internship at City Hall for Moto-Brock [consultant posing as teenage male].”  Id. The attached Spokesman-Review article included a number of different allegations, but it did not mention the solicitation of internships. (CP 8-15). However, there was a relevant section in the article noting that in a recent interview Mayor West acknowledged seeking out young men on the internet. There was also a reference to a chat between Mayor West and an 18-year-old-man with whom he had a sexual encounter in June 2004. Id. If Mayor West read the written recall charge on soliciting internships, the accompanying statement, the attachments provided to the court by Petitioner Sullivan, and the contemporaneous reporting in the Spokesman Review at Appendix B, he would have been sufficiently informed that the internship charge dealt with the offer of an internship to Moto-Brock.  
In the weeks leading up to the Superior Court recall hearing, there was extensive media coverage surrounding Mayor West’s conduct in relation to this charge, including, but not limited to, the following articles in the Spokesman-Review: “Online relationships—Mayor West offered perks, internship to expert posing as 18-year-old during Web chats” (May 5); “Email from Jim West to City Employees” (May 5); “Online Relationships” (May 5); “City to Investigate West’s Computer Use” (May 6); “City to Examine Internships, Computer Use” (May 7); “Mayor Says Sex Act Happened at Home, Living ‘this Double Life has been Hell’” (May 9); “Two Accuse West of Offering Jobs” (May 10); “FBI to Look into West Allegations” (May 10); “Interview with Ryan Oelrich” (May 10). (Appendix B). According to Appellant’s Brief at p. 18 and the Record of Proceedings at pp. 31-36, these are the types of articles that Shannon Sullivan relied upon factually to draft her recall petition.  Taking into account the deluge of media coverage, city council meetings, and reported interviews with the mayor and alleged victims, it is clear that Mayor West was fully informed of the nature of the charge set forth in the petition regarding internships.  Appellant’s own brief sets out similar articles from the Spokesman-Review in support of its arguments on the merits.  (See Appellant’s Brief at Appendix B).
The second purpose of the factual sufficiency requirement is “to enable the electorate… to make informed decisions in the recall process.” Zufelt, 112 Wn.2d at 911, 774 P.2d at 1226. The electorate is informed of the charges through the Ballot Synopsis, which has been amended. (CP 89). The Amended Ballot Synopsis states, in pertinent part:

Between March 8, 2005 and April 9, 2005, Mayor James E. West used his elected office for personal benefit. On March 21, 2005, he authored a letter intending to help obtain a student internship with the City of Spokane for a person he believed to be an 18-year-old high school student. During a series of internet conversations, before and after the letter, Mayor West sent a photograph of himself to the person, raised issues of sex, discussed dating, and urged the person to keep Mayor West’s identity a secret. Mayor West admits these conversations. Offering to help obtain a student internship with the City of Spokane under these circumstances was an improper exercise of an official duty.

(CP 89). This synopsis sets out sufficient specific facts that provide both Mayor West and the electorate with a clear understanding of the nature of the charge for which the petitioner is seeking that Mayor West be recalled.  Regardless of any weakness in the initial petition, the voters would be reviewing the above synopsis on the ballot, along with Mayor West’s response, in order to decide whether those facts justify a recall.  In fact, it is the comprehensive and specific nature of the amended synopsis that has drawn strong argument by the Mayor in his brief to this Court.  (See Appellant’s Brief 27-28).
Substantial additional evidence clarifying the nature of the recall charge was also presented at the trial court hearing and entered into the record by the trial court: (1) City of Spokane Personnel Policy, Electronic Communications (CP 58-62); (2) City of Spokane Personnel Policy, Email (CP 63-67); (3) a Spokesman-Review article by Mike Prager dated May 9, 2005, and an attached affidavit signed by Cherie Rodgers (CP 68-72); (4) pages 5 through 9 of e-mail communication obtained by the Spokesman-Review website (CP 73-76); (5) an e-mail from Mayor West to “Mr. Stewart” dated March 21, 2005 regarding an internship (CP 77-78); (6) a Spokesman-Review article by Bill Morlin dated May 5, 2005 (CP 79-81); and (7) e-mail communications obtained by the Spokesman-Review between “Brock Stewart” and Mayor West (CP 82-84). (RP 39:10-41:10). Together, these assertions are factually sufficient to allow the electorate to make an informed, intelligent decision as to the nature of the charge in question. 

Finally, the Amended Ballot Synopsis clearly states “Mayor West admits these conversations.” (CP 89). This alleged admission of wrongdoing, together with the facts set forth in the exhibits, the news media reports and the surrounding circumstances, provide a prima facie case of the mayor’s intent to violate the law. Thus, this charge is factually sufficient based upon the underlying purposes of the requirement to inform both the mayor and the electorate of the nature of the recall charge.
C. Ms. Sullivan’s Petition is Legally Sufficient.
1) The Statutory Requirements for Legal Sufficiency.
The second requirement is that the charge must be legally sufficient, meaning that it “state[s] with specificity substantial conduct clearly amounting to misfeasance, malfeasance, or violation of the oath of office.” Lee, 122 Wn.2d at 617, 859 P.2d at 1247. Misfeasance is any wrongful conduct that affects, interrupts, or interferes with the performance of official duty and, additionally, means the performance of a duty in an improper manner. RCW 29A.56.110. In deciding whether a charge is legally sufficient, the Court must determine if “accepting the allegations as true, the charge on its face supports the conclusion that the officer in some way abused his position.” Ackerson, 143 Wn.2d at 372, 20 P.3d at 933. 

There are two possible defenses that could render a charge legally insufficient: first, if there is a legal justification for the official’s conduct under the alleged factual scenario; second, if the official is appropriately exercising the discretion granted to him or her by the law. Wasson, 149 Wn.2d at 791-92, 72 P.3d at 172. “Officials may not be recalled for their discretionary acts absent manifest abuse of discretion.” In re Recall of Pearsall-Stipek, 136 Wn.2d 255, 264, 961 P.2d 343, 348 (1998).  The purpose of these requirements is to protect “elected official[s] from being subjected to the financial and personal burden of a recall election grounded on false or frivolous charges.” Zufelt, 112 Wn.2d at 912, 774 P.2d at 1227.
2) The Charge Clearly Refers to Two Statutory Ethical 
Violations for which No Defenses are Available.

The original petition asserted that Mayor West “committed acts of misfeasance in that: He admitted abusing his city computer privileges with young men on several specific dates and solicited internships for his own personal uses.” (CP 6-15). Although no specific law is referenced in this charge, Ms. Sullivan defined her use of the word misfeasance in the preceding paragraph as “any wrongful conduct that affects or interrupts or interferes with the performance of official duty.” Id. The Amended Ballot Synopsis does not specifically refer to a statutory rule violated by Mayor West, but it does state a standard: “[o]ffering to help obtain a student internship with the City of Spokane under these circumstances was an improper exercise of an official duty.” (CP 89). This charge clearly relates to two specific ethical standards and, consequently, is legally sufficient.

Contractual ethics regarding municipal officers are governed by RCW 42.23.030. This statute provides the minimum standard for ethical conduct and allows municipalities to pass more stringent standards. RCW 42.23.060. Although the state provision regarding contracts has been interpreted to refer only to cases where an officer has a financial interest in a contract, the Spokane Municipal Code is broader in its coverage and includes the solicitation or receiving of any thing of value or benefit. Compare RCW 42.23.030, and Barry v. Johns, 82 Wn.App. 865, 920 P.2d 222 (Div. 1 1996), with SMC § 26(c). Thus, Mayor West violated two provisions of the City of Spokane’s code regarding ethics in office.


Mayor West violated Spokane Municipal Code (SMC) § 36(b)(2): Officers or Employees Not to be Interested in Contracts. 
No officer or employee of the City of Spokane having the power or duty to perform an official act or action related to a contract or a transaction which is or may be the subject of an official act or action of the city shall: (2) have solicited, accepted or granted a present or future gift, favor, service or other thing of value from or to any person involved in a contract or transaction with the City of Spokane.
SMC § 36(b)(2).  The Mayor also violated SMC § 36(c) by soliciting an internship for his own personal benefit. 
All contracts of the city shall be free from all influence of or benefit to, any officer or employee of the city. This shall apply to the solicitation or receiving of any pay, commission, money, or other thing of value, or any benefit, profit or advantage, directly or indirectly, from or by reason of any improvement, alteration or repair required by authority of the city, or any contract to which the city shall be a party, except for the lawful compensation or salary as such officer or employee, and except as hereinafter provided.

 SMC § 36(c). 
First, these provisions apply to the mayor as the executive and administrative officer of the City of Spokane with the power to appoint and remove numerous officers and employees of the city or the ability to delegate such responsibilities to others. SMC § 24(4). Second, the mayor has the power to “make recommendations in connection with the awarding of public contracts and shall see that all contracts made by the City of Spokane are faithfully performed.” SMC § 24(16). Thus, he clearly has power relating to employment contracts, including internships, and a duty in making sure that such decisions, even if they are delegated, are faithfully performed. Third, an internship is a type of employment contract in which the intern receives work experience and training in exchange for providing the office with labor. Fourth, this provision makes it illegal to solicit, accept or grant a thing of value, including a service, from any person involved in a contract or transaction with the city. SMC § 36(b)(2). 
The Amended Ballot Synopsis goes on to explain the illegal personal benefit that the mayor received by influencing the internship process. “Mayor West sent a photograph of himself to the person, raised issues of sex, discussed dating, and urged the person to keep Mayor West’s identity a secret . … Offering to help obtain a student internship with the City of Spokane under these circumstances was an improper exercise of an official duty.” (CP 89). The trial court admitted a May 9th article and attached Affidavit of Cherie Rodgers. (CP 68-72). In it Cherie Rodgers, a member of the Spokane City Council, stated: 

On Sunday May 8, 2005 at approximately 5:30 a.m. Mayor Jim West called me at home. He said he had used a city hall computer to email a young man about an internship position in the mayor’s office. The young man’s name is Brock Stewart also known as Moto-Brock.” Id. 
Similarly, the Court admitted an email transcript between the mayor and Moto-Brock.  Following a discussion of appropriate timing for initial sexual relationships, the mayor asked: “What do you want? My autographed basketball from the 2003-04 Zags? My autographed football from the 2002 Seahawks?....” (CP 73-76). On March 9th Moto-Brock mentioned that he would like an internship so that he could go to Washington, D.C. Id. The mayor then replied that he may have a friend who would be able to get Moto-Brock an internship. Id. Moto-Brock then replied: “The mayor of Spokane sending me an e-mail inviting me to apply for an internship? I can’t hardly believe it! He is really a friend of yours? That is unreal.” Id.  On April 9th Mayor West asked Moto-Brock if he had applied for the internship. (CP 79-81). Moto-Brock stated that he was hesitant because he was afraid of being rejected. Id. The mayor then assured him, “Oh you were going to get it. Don’t worry about that.” Id. On April 29 the mayor then used his city e-mail to send a letter to Moto-Brock stating: “A friend of mine has asked if I would consider you for an internship in the mayor’s office. He informs me that you are a high school senior at Ferris High School in Spokane… If you are interested please contact Melissa Murphy in my office at 625-6250.” (CP 77-78). The final exhibit included a Spokesman-Review article which stated, “On two occasions, RightBi-Guy [Mayor West] appeared to believe he was engaging in mutual online masturbation with Moto-Brock, according to transcripts of the explicit exchanges.” (CP 79-81). There is sufficient evidence for the public to infer that in soliciting an internship and giving out gifts, the mayor was seeking to receive a benefit for his own personal uses.

Sufficient facts have been asserted that, if found to be true, would constitute misfeasance. See, e.g., Lee, 122 Wn.2d at 617, 859 P.2d at 1247 (finding that preferential treatment by a mayor in regards to a delinquent account could constitute ‘wrongful conduct’). Soliciting internships for one’s personal benefit is a violation of SMC § 36(b)(2) and SMC § 36(c). Such actions constitute wrongful conduct that affected, interrupted, and interfered with the performance of the mayor’s official duties. 
As stated earlier, there are two potential defenses that would render the allegations legally insufficient—a legal justification, and appropriate exercise of one’s discretion granted by law. Neither of these defenses is applicable to this case. First, there is no legal justification for soliciting an internship for a high school student for one’s personal benefit, especially when that benefit is securing and or strengthening a romantic relationship with the teen. Second, while soliciting internships is usually a discretionary act, a violation of ethical rules of conduct would constitute manifest abuse of that discretion. SMC § 36(b)(2) clearly forbids an officer of the City of Spokane from soliciting, accepting or granting a present or future gift, favor, service or other thing of value from or to any person involved in a contract or transaction with the City of Spokane. SMC § 36(b)(2). Thus, if the discretionary act of soliciting internships violates this provision, there is manifest abuse and no defense is provided for the elected official.
V. CONCLUSION

This Court should accept the recall petition and allow the signature gathering phase to commence. The mayor obviously disagrees with the facts alleged by the petition, Shannon Sullivan, Cherie Rogers, Ryan Oelrich, and the Spokesman-Review articles.  The petition meets the threshold requirements of factual and legal sufficiency, and disagreement with the facts is not an issue for appeal. The petition, supported by the attached documents, exhibits presented at trial, and surrounding circumstances, provides sufficient information to inform Mayor West of the charges against him and the Amended Ballot Synopsis provides the electorate with sufficient information to make an intelligent decision regarding the charge. 
Respectfully submitted this ______ day of August, 2005.
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